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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Natural Resources Conservation
Service

7 CFR Part 1469
RIN 0578—-AA36

Conservation Security Program

AGENCY: Natural Resources
Conservation Service and Commodity
Credit Corporation, USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This document establishes
regulations to govern activities under
the Conservation Security Program
(CSP) which is administered by the
Natural Resources Conservation Service
(NRCS). The CSP sets forth a
mechanism to provide financial and
technical assistance to agricultural
producers who, in accordance with
certain requirements, conserve and
improve the quality of soil, water, air,
energy, plant and animal life, and
support other conservation activities.
The CSP regulations implement
provisions of the Food Security Act of
1985, as amended by the Farm Security
and Rural Investment Act of 2002, and
are intended to assist agricultural
producers in taking actions that will
provide long-term beneficial effects to
our nation.

DATES: Effective June 21, 2004.
Comments must be received by
September 20, 2004.

ADDRESSES: Send comments by mail to
Financial Assistance Programs Division,
Natural Resources Conservation Service,
P.O. Box 2890, or by e-mail to
FarmBillRules@usda.gov; Attn:
Conservation Security Program. You
may access this interim final rule via the
Internet through the NRCS homepage at
http://www.nrcs.usda.gov. Select ‘“Farm
Bill. The rule may also be reviewed and
comments submitted via the Federal
Government’s centralized rulemaking
Web site at http://www.regulations.gov.”
FOR FURTHER INFORMATION CONTACT:
Craig Derickson, Conservation Security
Program Manager, Financial Assistance
Programs Division, NRCS, P.O. Box
2890, Washington, DC 20013-2890,
telephone: (202) 720-1845; fax: (202)
720-4265. Submit e-mail to:
craig.derickson@usda.gov, Attention:
Conservation Security Program.
SUPPLEMENTARY INFORMATION: Based on
an advance notice of proposed
rulemaking which was published in the
Federal Register on February 18, 2003

(68 FR 7720), information submitted in
public workshops and focus groups, a
proposed rule published in the Federal
Register on January 2, 2004 (69 FR 194),
setting forth the agency’s vision of how
to implement the CSP, and a number of
public listening sessions, this document
establishes regulations to govern
activities under the CSP.

The CSP is a voluntary program
administered by NRCS, using the
authorities and funds of the Commodity
Credit Corporation, that provides
financial and technical assistance to
producers who advance the
conservation and improvement of soil,
water, air, energy, plant and animal life,
and other conservation purposes on
Tribal and private working lands. Such
lands include cropland, grassland,
prairie land, improved pasture, and
rangeland, as well as forested land and
other non-cropped areas that are an
incidental part of an agricultural
operation.

The CSP regulations implement
provisions set out in Title XII, Chapter
2, Subchapter A, of the Food Security
Act of 1985, 16 U.S.C. 3801 et seq., as
amended by the Farm Security and
Rural Investment Act of 2002, enacted
on May 13, 2002, Public Law 107-171
and are intended to assist agricultural
producers in taking actions that will
provide long-term beneficial effects to
our nation.

NRCS responded in the notice of
proposed rulemaking to the comments
submitted in response to the advance
notice of proposed rulemaking and to
the information submitted in public
workshops and focus groups. For the
proposed rule, we provided a 60 day
comment period that ended March 2,
2004. We received more than 10,000
separate written responses containing
over 20,000 specific comments were
received: 9,638 comments were from
farmers, ranchers, and other
individuals, 253 from non-governmental
organizations, 27 from businesses, and
128 from state, local, and tribal
governments. Over 700 oral comments
were received from the 10 Nationally-
sponsored CSP listening sessions.
Several other listening sessions were
held and those comments were
considered in the written responses. We
discuss below the significant issues
raised in response to the proposed rule,
including the written responses and the
oral submissions at the public listening
sessions. Based on the rationale set forth
in the proposed rule and this rule, we
are adopting the provisions of the
proposed rule as a interim final rule,
except for certain changes as discussed
below.

Additional responses were received
from Federal agencies and employees;
their comments are not included in the
following analysis of public comments.
These responses were treated as inter-
and intra-agency comments and
considered along with the public
comments, where appropriate. There
were also comments related to the
statute, the budget, and other areas of
concern outside the purview of this
rulemaking that are not discussed here.

Discussion of the Conservation Security
Program Interim Final Rule

Overview

CSP helps support those farmers and
ranchers who reach the pinnacle of good
land stewardship, and encourage others
to enhance the ongoing production of
clean water and clean air on their farms
and ranches—which are valuable
commodities to all Americans.

The interim final rule promulgates the
proposed rule published January 2,
2004, as interim final with several
significant additions and changes. As
discussed in a notice published on May
4, 2004 (69 FR 24560), NRCS
determined that the interim final rule
would contain two key eligibility
provisions of the proposed rule: the
watershed approach and enrollment
categories. Prompt use of these elements
provides a practical means of
implementing the program in FY 2004
and staying within the statutory funding
and technical assistance constraints.
Without moving expeditiously to
establish the processes for identifying
and utilizing priority watersheds and
enrollment categories, the CSP would
not be implemented in the current fiscal
year. Notwithstanding the adoption of
these elements for FY 2004, this interim
final rule provides notice and
opportunity for comment on the
processes for establishment of priority
watersheds and the enrollment
categories for use in administering the
CSP for FY 2005 and future years.

Congress authorized $41.443 million
to be available to implement CSP in FY
2004. NRCS needs to obligate these
funds by September 30, 2004. Given the
time-frame established by the
authorization of funds, NRCS must have
its framework for implementation of
CSP available immediately. While NRCS
has considered the comments in
response to the proposed rule and will
respond to further comments on its
interim final rule, NRCS believes that
the public interest will best be served if
CSP can be implemented this fiscal year
under the basic framework set forth in
its proposed rule.
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This interim final rule sets forth the
manner in which NRCS will operate the
CSP. As noted in one public response,
“The proposed rule was designed to
manage budget exposure and
participation under the constraints of a
severely capped entitlement program
and enable eventual implementation of
the fully functioning stewardship-based
entitlement program.”” This interim final
rule reflects the authority of the
Secretary to set criteria, standards, and
priorities for annual sign-ups in order to
match participation with available
technical and financial resources, and
achieve an orderly and effective ramp
up to full implementation of CSP.
Environmental performance, priorities
for CSP and programmatic costs will be
effectively managed through criteria
established for general sign-ups in
priority watersheds. Ramping up CSP as
quickly as possible while preserving its
integrity as a novel approach of
integrating environmental performance
while rewarding stewards were the
primary considerations that guided
rulemaking.

In developing this interim final rule,
NRCS carefully considered its
experience with conservation programs
and the public comments it received.
CSP raises policy issues that are not
usually addressed in other conservation
programs. This interim final rule lays
out the approach NRCS believes will
best achieve the statutory objectives and
responds to the suggestions from the
public. Several policy decisions
established in the rule are highlighted in
this preamble for further public
comment, but NRCS is seeking comment
on all aspects of this rule.

General Comments on 7 CFR Part 1469

Overall, almost all respondents
expressed appreciation for the
opportunity to comment on the CSP
proposed rule and general support for
CSP. Many offered valuable suggestions
for improving or clarifying specific
sections of the proposed rule, as well as
specifics related to managing the
program which have been incorporated
into the CSP manual and operating
handbooks. Some of these suggestions
were group efforts, in that numerous
individual responses used similar or
identical language to identify and
describe their interests, concerns, and
recommended modifications to the
proposed rule. There were thousands of
responses that commented on the
underlying statutory authority itself and
other matters outside the control of
NRCS and, thus, the scope of the rule,
e.g., some expressed concern about the

budget.

The majority of comments centered
on six major issues in the proposed rule:
(1) The Administration’s response to
legislative intent; (2) the watershed
approach and enrollment categories ; (3)
the minimum stewardship eligibility
requirements; (4) the funding and
payment rates; (5) the definition of
agricultural operation; and (6) locally
led conservation. These comments were
considered as part of the rulemaking
record to the extent that they were
relevant to the objectives of the
rulemaking. Numerous minor editorial
and other language clarification changes
were suggested; these comments are not
included in the following analysis but
all were considered and many of the
minor technical changes are included in
the interim final rule. Comments on
other issues are discussed in the
Summary of Provisions. As appropriate,
public comments and recommendations
have been incorporated in the interim
final rule or will be included in program
guidance and delivery activities.

1. The Administration’s Response to
Legislative Intent
Limiting Payments

As discussed in the proposed rule, the
CSP, as originally enacted, was an
entitlement program where many
producers would have received
payments if they met certain eligibility
criteria. The Administration designed
this new conservation entitlement
program with a cap on its total
expenditures over multiple years
because, subsequent to the enactment of
the CSP, the Consolidated
Appropriations Resolution of 2003
amended the Act to limit CSP’s total
expenditures to a total of $3.77 billion
over eleven years, fiscal year (FY) 2003
through FY 2013. In the proposed rule,
NRCS outlined the mechanisms to
address a capped entitlement program
and still deliver an effective CSP
program. The Omnibus Appropriations
Act for FY 2004, signed January 23,
2004, removed the $3.77 billion funding
limitation for the program over eleven
years, but also instituted a cap for FY
2004 of $41.443 million, keeping CSP as
a capped entitlement program for that
year. The President’s budget, released
February 2, 2004, in effect focused
CSP’s activities and benefits in high-
priority regions that meet the
environmental and philosophical goals
of the program.

The CSP statutory provisions were
written without a specific mechanism
for limiting payments if the program
were only partially funded. With a cap
of $41.443 million for FY 2004, this
interim final rule adopts provisions of

the proposed rule setting forth a
mechanism for limiting payments for
those years when the CSP is only
partially funded. In this regard, the
interim final rule includes provisions to:

e Limit the sign-up periods.

e Limit participation to priority
watersheds.

e Limit participation to certain
enrollment categories.

e Reduce stewardship (base)
payments by applying a reduction
factor.

e Limit the number and type of
existing and new practice payments.

Many commenters asserted that the
proposed rule did not meet the intent of
Congress or the law. They suggested that
CSP should not adopt any provisions
that would establish a mechanism for
responding to partial funding because
the CSP should have full funding. In
light of the congressional cap on
spending in FY 2004 and the President’s
2005 Budget request, NRCS established
a priority mechanism in order to most
effectively administer the CSP. This
interim final rule allows the flexibility
to conduct any CSP sign-up in an
appropriate number of watersheds and
enrollment categories according to the
program’s funding status at the time of
sign-up. Since the CSP statutory funding
was adjusted three times in twenty
months, there is a need to allow for
regulatory flexibility to operate the
program. The alternative would be to
change the rule each time Congress
makes an adjustment to CSP funding.
Further, NRCS believes that each of the
limiting factors will help create the
appropriate balance between allowing
the largest number of participants and
yet providing meaningful payments.

The limitation in the interim final
rule concerning stewardship (base)
payments is different from that set forth
in the proposed rule. The proposed rule
provided that we would reduce base
payments, now termed “‘stewardship
payments”, for all three tiers by
applying a 0.1 reduction factor. In the
interim final rule, the stewardship rate
for Tier I is reduced to 0.25, the
stewardship rate for Tier II is reduced to
0.50, and the stewardship rate for Tier
IIT is reduced to 0.75. We chose these
percentages for two reasons. First, this
will provide incentives for producers to
move to a higher Tier which provides
significantly greater environmental
benefits. Second, the conservation
treatment necessary to advance from
Tier II to Tier IIl would otherwise be
disproportionate with the payment
scheme.

Commenters asserted that rather than
prorate funding, a better approach may
be to hold the remaining funds for a
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future sign-up. Other commenters
asserted that this year’s limited funding
should be used to develop
implementation strategy and capability
instead of launching a scaled down
program. We made no changes based on
these comments. Congress intended that
NRCS expend or obligate the funds in
FY 2004 for establishing CSP contracts
with participants. NRCS has no
authority to carry CSP funds into the
next fiscal year and funds not expended
or obligated will be returned to the
Treasury.

Commenters asserted that NRCS
should extend contracts to the
maximum amount of participation for
each sign-up by allocating limited
funding, if necessary, based on the
annual contract amount rather than the
life of contract amount. We made no
changes based on these comments. CSP
funding already operates in the manner
suggested by the comment.

Commenters asserted that producers
should be accepted into the CSP
without having accepted a conservation
security plan, but funding should be
withheld until a security conservation
plan is accepted. We made no changes
based on these comments. We would be
unable to make determinations
regarding the adequacy of the
applicant’s conservation performance
and therefore eligibility for enrollment
into the CSP without the submission of
a conservation security plan.

Commenters asserted that in times of
less than full funding NRCS should give
priority to Tier III over Tier II and give
priority to Tier II over Tier I. We made
no changes based on these comments.
The statute provides no authority for
prioritizing one Tier over another and
requires that the program offer all three
Tiers for participation.

2. The Watershed Approach and
Enrollment Categories

The Watershed Approach

In the proposed rule, NRCS stated that
it would use watersheds as a
mechanism for focusing CSP
participation. NRCS would nationally
rank watersheds to focus on
conservation and environmental quality
concerns based on a score derived from
a composite index of existing natural
resource, environmental quality, and
agricultural activity data. Watersheds
ranked for potential CSP enrollment
would then be announced in the sign-
up notice. Once the highest ranked
watershed’s applications were funded,
the next watershed would be funded,
etc. Funding would be distributed to
each priority watershed to fund sub-
categories until it was exhausted.

In order to be able to implement CSP
in FY 2004, NRCS announced, in a
notice to the Federal Register, dated
May 4, 2004 (69 FR 24560), its decision
to use priority watersheds and
enrollment categories for operating the
program for the current fiscal year. The
authority for the use of priority
watersheds and enrollment categories is
the authority to determine the
conservation purposes for which
assistance for conservation and
improvement are to be provided under
CSP—16 U.S.C. 3838A(a).

The May 4 document and a copy of
the enrollment category chart can be
found on the Web at http://
www.nres.usda.gov/programs/ csp.

The interim final rule includes a
process to select the priority watersheds
and includes specific enrollment
categories for identifying, classifying,
and prioritizing contracts to be funded.
As discussed below, NRCS will use
similar provisions regarding watersheds
and enrollment categories for FY 2004.
NRCS will not rank selected watersheds
for funding purposes, but rather provide
funding to producers in all selected
watersheds in the order established
through the enrollment categories.
However, NRCS is requesting comments
on the process to select the priority
watersheds and on the specific
enrollment categories for identifying,
classifying, and prioritizing contracts to
be funded. NRCS will consider the
comments and may make appropriate
changes for future years.

In the proposed rule, NRCS also asked
for ideas for program delivery as
alternatives to its ‘‘preferred approach
and the listed alternatives.” These
comments are also addressed below.

Commenters asserted that priority
should be given to those with the
highest number of enhancement
activities. We made no changes based
on these comments. This would be
inconsistent with the statutory scheme
regarding the ranking of applications.

Commenters asserted that the CSP
process constitutes competitive bidding.
We made no changes based on these
comments. We are not implementing a
competitive process. We are merely
implementing the statutory scheme of
providing payments for those meeting
specified criteria, so as to stay within
the budgetary and technical assistance
limits explained below.

NRCS will prioritize watersheds
based on a nationally consistent process
using existing natural resource,
environmental quality, and agriculture
activity data along with other
information that may be necessary to
efficiently operate the program. The
watershed prioritization and

identification process will consider
several factors, including but not
limited to: The potential of surface and
ground water quality to degradation; the
potential of soil to degradation; the
potential of grazing land to degradation;
state or national conservation and
environmental issues i.e., location of air
non-attainment zones or important
wildlife habitat; and local availability of
management tools needed to more
efficiently operate the program. The
number and location of eligible
watersheds will be announced and
identified prior to the sign-up.

Commenters made a number of
suggestions regarding the establishment
of priority watersheds, including the
following:

e Use objective criteria to prioritize
watersheds.

e Give priority to watersheds in good
condition.

e Give priority to watersheds in bad
condition (such as watersheds with the
most sediment and/or water quality
concerns or watersheds with water
quality impairments resulting from
agricultural activities).

e Give priority to areas where
producers are prepared to participate in
significant numbers.

e Give priority to areas that provide
the drinking water supply.

e Ensure that environmental
performance, evaluation and
accountability be established in
advance, be consistent with land use,
and be consistent with other agencies’
initiatives.

Based on the projection from the
President’s budget, the selection of the
watershed priorities would put all
watersheds on a multi-year rotation for
CSP sign-up. Only producers with a
majority of their agricultural operation
located within those watersheds would
be eligible for a given sign-up.

Commenters asserted that the
watershed priority system should be
deleted and instead NRCS should fund
only those agricultural operations that
already meet the highest conservation
standards, such as those eligible for Tier
III payments. Other commenters
asserted that the watershed priority
system should be deleted, and instead,
NRCS should fund only those who do
not yet meet high standards but strive to
do so. Commenters further asserted that
instead of the priority watershed
approach, NRCS should select one farm
from every watershed, select one farm
from each county, select farms based on
a lottery system, select farms based on
a first-come first-serve approach, and
select all farms in non priority
watersheds. We made no changes based
on these comments. By statute, the cost
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of technical assistance is limited to 15
percent of the total funds expended in
a fiscal year. It is not feasible to conduct
a nationwide sign-up for any purpose
because the technical assistance cost
would far exceed the 15 percent cap.

NRCS responded by determining that
even though the comments were
overwhelmingly negative regarding the
watersheds and enrollment categories, it
had no choice but to implement the
program in this manner. Two key
considerations provide the basis of a
watershed focus to the CSP program.
The first is to ensure that CSP’s limited
resources are focused first on the most
achievable environmental performance
areas. The second is management
constraints based on the statutory limit
on technical assistance. By law, NRCS
cannot incur technical assistance costs
for NRCS employees or approved
technical assistance providers in excess
of 15 percent of the funds expended in
a fiscal year. NRCS expects that a large
number of producers will seek
participation in CSP and ask for
assistance to determine their potential
eligibility for the program. Thus, the
statutory cap on technical assistance of
15 percent becomes a primary limiting
factor for implementing CSP.

Given capped spending authority in
FY 2004, and as proposed in the
President’s 2005 Budget, the
Administration wants to focus CSP’s
activities and benefits in high-priority
regions that meet the environmental and
philosophical goals of the program.
Using watersheds allows for improved
watershed-scale planning, program
execution, and monitoring and
evaluation of results, creating a first-of-
its-kind conservation program.

Watersheds form discrete natural
spatial units. Using watersheds to
narrow program participation and
assistance will enhance the evaluation
of producers’ stewardship efforts.
Watersheds will reflect the
environmental progress we expect from
CSP in ways we couldn’t expect from
working along county or state lines.
NRCS expects that the selection of
different watersheds for each sign-up
will result in every farmer and rancher
being potentially eligible for CSP over
the rotation. No qualifying producer
will be left out. A watershed rotation
reduces the administrative burden on
applicants while it reduces the technical
assistance costs associated with NRCS
and its technical service providers
processing a large number of
applications that cannot be funded.

Rotating the watersheds allows
producers to plan and prepare for CSP
participation in future sign-ups. The
watershed approach allows NRCS to

focus finite resources on areas with both
a documented need for resource
enhancement and a strong stewardship
tradition. For producers in a selected
watershed, this approach means better
service when applying, and a higher
chance of getting selected. For
producers not yet in a selected
watershed it means time to improve
conservation performance through
access to other Farm Bill programs and
access to technical service from agency
personnel unencumbered by CSP
responsibilities. The CSP self-
assessment exercise will allow
producers to assess their conservation
performance for the CSP sign-up and
allow for management concerns to be
addressed.

The staged implementation will allow
Agency personnel to refine, streamline,
and perfect application procedures as
well as self-assessment and self-
screening processes.

We believe that this is the best
alternative to meet goals that we believe
that must be met for FY 2004, i.e., help
ensure that we select watersheds with a
demonstrated effort to apply
conservation measures, with identifiable
needs, and with circumstances that
allow NRCS the opportunity to
successfully implement the CSP in the
remaining time in FY 2004.

By concentrating participation for
each sign-up for CSP in specific
watersheds and addressing priority
resource concerns, NRCS will be better
able to provide high quality technical
assistance, adapt new technology tools,
and assessment techniques to critically
evaluate the program. Additionally,
NRCS will have the opportunity to
evaluate the effectiveness of the
treatment in an established geographic
context where it will be more practical
and reasonable to relate to
environmental performance.

Commenters asserted that the
watershed priority system should be
deleted and instead NRCS should fund
only those agricultural operations that
already meet the highest conservation
standards, such as those eligible for Tier
III payments. Other commenters
asserted that the watershed priority
system should be deleted, and instead,
NRCS should fund only those who do
not yet meet high standards but strive to
do so. Commenters also suggested that
instead of the priority watershed
approach, NRCS should select one farm
from every watershed, select one farm
from each county, select farms based on
a lottery system, select farms based on
a first-come first-serve approach, and
select all farms in non priority
watersheds. We made no changes based
on these comments. By statute, the cost

of technical assistance is limited to 15
percent of the total funds expended in

a fiscal year. It is not feasible to conduct
a nationwide sign-up for any purpose
because the technical assistance cost
would far exceed the 15 percent cap.

Some commenters asserted that
instead of priority watersheds, the CSP
program should be treated as a pilot or
demonstration project until full funding
occurs. We made no changes based on
these comments. In essence, NRCS
included this approach in its watershed
process as part of the management
flexibility aspect. Based on these
comments, we propose to allow
flexibility in the watershed selection
process to capitalize on knowledge
gained though the first year
implementation.

Commenters argued that watershed
priorities will help industrial sized
agriculture instead of small to
moderately sized family farms. We
made no changes based on these
comments. The criteria for selecting
priority watersheds do not take into
account the size of the farms. USDA
natural resource, agricultural statistics,
and economic research data do not
indicate any relationship between
resource conservation and agricultural
operation size.

Some commenters asserted that if
eligibility is to be determined based on
ranking of watersheds, the watersheds
should be selected by rotation. The
watershed approach includes a rotation
system aspect in that all watersheds will
be selected once before any are selected
for a second time.

Some commenters asserted that if
eligibility is to be determined based on
ranking of watersheds, the watersheds
should be selected by 10, 11, or 12 digit
hydrologic unit codes rather than 8-digit
hydrologic unit codes. They asserted
that 8-digit hydrologic unit codes are
too large for effective watershed
planning, especially in small States like
Delaware or Hawaii. We made no
changes based on these comments. We
selected the use of 8 hydrologic unit
codes because they are manageable
natural resource delineations and the
majority of natural resource data needed
for the analysis is available at the 8 digit
level. Watersheds are the fundamental
building blocks of natural resource
systems; their boundaries are inherently
inclusive of most natural processes and
communities. The 8-digit watershed
(sub-basin) is the smallest, nationally
consistent delineation available for use
in identifying priority watersheds and
for which accepted statistical analytical
procedures and underlying supporting
data exist that make it possible to use
essential county level agricultural data
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such as farm numbers, agricultural
input use, and conservation activity.
NRCS along with other Federal and
State level agencies with natural
resource and land management
responsibilities are working to delineate
smaller size hydrologic units (i.e., 10
and 12 digit hydrologic unit codes)
using common standards and guidelines
to create a hydrologically correct,
seamless and consistent national
watershed boundary dataset (WBD). At
this time, only 14 states have completed
and verified delineation under the
accepted standards and guidelines for
the WBD. Sub-basins (formerly
cataloging units) average about 450,000
acres in size, 10 digit range in size from
40,000 to 250,000 acres, and 12 digit
from 10,000 to 40,000 acres.

Careful accounting for and tracking of
CSP enrolled acres will help to
demonstrate the environmental
performance achieved through the
program. The first order of benefits is
provided as stewards maintain enrolled
acres to the stringent CSP non-
degradation standard, which they met in
order to qualify for the program. These
acres reflect a stream of environmental
benefits sustained, and the first
increment of environmental benefit.
Acres enhanced beyond non-
degradation, through management
intensity that amplifies conservation
benefits, provides a second increment of
environmental performance.
Quantifying the natural resource and
environmental improvements delivered
will be achieved at micro and macro
scales over time. At the field level,
environmental performance will be
observed and documented through the
producer-based studies and evaluation
and assessment components of CSP. At
larger scales, natural resource inventory,
ongoing conservation system physical
effects documentation, and modeling
methods will form the basis for
quantifying CSP environmental
performance.

Some commenters asserted that we
should use maps concerning plants,
crops, livestock, or wildlife, including
habitat needs of important fish and
wildlife species, or to help determine
which areas to pick for payment of CSP.
We made no changes based on these
comments. CSP is targeted toward
working agricultural lands throughout
the Nation. Although valuable sources
of information, data on crops, plants,
wildlife, and livestock tend to be too
localized to be used as national
selection criteria.

Some commenters asserted that we
should remove the watershed concept, if
all watersheds could be funded. We
made no changes based on these

comments. The more funding we have
the more watersheds would be included
in CSP, including all, if appropriate.

Commenters asserted that the
watershed approach should concentrate
on ranching areas. We made no changes
based on theses comments. By statute, a
number of different land uses are
eligible for CSP and there is no basis for
emphasizing rangeland.

Enrollment Categories

NRCS proposed to establish and
operate a system of conservation
enrollment categories to enable the
Secretary to conduct the CSP in an
orderly fashion and remain within the
statutory budget caps. The enrollment
categories were intended to identify and
prioritize eligible producers within the
selected watersheds for funding.
Applicants would be eligible to be
enrolled based on science-based, data
supported, priority categories consistent
with historic conservation performance
established prior to the announcement
of a sign-up. NRCS would develop
criteria for construction of the
enrollment categories, such as soil
condition index, soil and water quality
conservation practices and systems, and
grazing land condition, and publish
them for comment in the Federal
Register. NRCS proposed that the
categories would be based on the
following principles:

(i) Categories will serve to sustain past
environmental gains for nationally
significant resource concerns consistent
with the producer’s historic
conservation performance.

(ii) Categories will use natural
resource, demographic, and other data
sources to support the participation
assumptions for each category.

(iii) The highest priority categories
will require additional conservation
treatment or enhancement activities to
achieve the additional program benefits,
and

(iv) Categories will accommodate the
adoption of new and emerging
technologies.

NRCS also allowed that sub-categories
might be established within the
categories.

The May 4 notice announced NRCS’
intention to establish and operate a
system of conservation enrollment
categories to enable the Secretary to
conduct the program in an orderly
fashion and remain within the statutory
budget caps for FY 2004. Enrollment
categories can be reviewed and
downloaded at http://
www.nres.usda.gov/programs/csp. Once
the highest enrollment category’s
applications are funded within all
priority watersheds, the next category

would be funded, etc. If all the
applications in a category cannot be
funded, then NRCS will fund
subcategories in the same manner.
Subcategories will be announced in
each sign-up. Funding will be
distributed to each succeeding category
to fund subcategories until funding is
exhausted.

NRCS is requesting comment on the
categories chosen for 2004 and the
specific criteria used to sort
applications. This input will be
considered in developing the FY 2005
sign-up and a final rule.

One comment stated “the multiple
levels of the application process will be
one of the most confusing aspects of the
CSP implementation. The
understanding of the enrollment
categories and sub-categories will need
considerable explanation to applicants.
The ranking of categories adds another
level of inability to determine if one’s
application would be accepted. The
development of specific examples of
practices relative to each State or region
will be beneficial. Enrollment
categories, if used, should be practical
and tailored to meet the specific needs
of the State or region of the State. In
order to maximize Federal conservation
spending, we would urge that beginning
farmer and limited risk farmers not be
specified as an enrollment category, but
rather some other method be
determined to designate some funding
to these special cases.”

Another group responded, “More
flexibility should be given to State
Conservationists in the funding
priorities for the enrollment categories
and sub-categories. Rather than strictly
funding all projects in full based on
some categorization, it may be more
feasible to pro-rate funding across
several participants with sound plans if
such partial funding is enough to
provide a significant enhancement
incentive. On the other hand, limited
funding should not be pro-rated to the
extent that it merely offers ‘““pennies on
the dollar” and is not commercially-
viable.”

Another commenter stated, ‘‘a second
overarching theme of CSP is that it is for
all farmers. Unlike commodity
programs, it is open to livestock farmers,
fruit and vegetable growers, organic
producers, and many others. It is open
to large and small farms. Unlike other
conservation programs, it is not just for
those who have ongoing resource
degradation, but also rewards those who
have done a good conservation job all
along on their own. Unfortunately, these
rules fall short of achieving the goal of
being open to all who agree to meet its
conservation challenge.”
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We have addressed the issues raised
by commenters in discussions
throughout this document. However,
NRCS has proposed a bold set of
enrollment categories that in fact do
“reward(s) those who have done a good
conservation job all along on their
own,” first, and the rest if funding is
available. NRCS would fund as many
categories as possible. If the last
category cannot be fully funded, NRCS
would fund producers within the
category in order of the subcategories as
indicated in the sign-up announcement.
NRCS will fund as many subcategories
within the last category to be funded as
possible. If the final subcategory cannot
be completely funded, the applications
will be pro-rated. Additionally, within
each category, limited resource
producers would be placed at the
highest subcategory for funding. All
applicants would be placed at the
highest subcategory for which they may
qualify.

3. Minimum Stewardship Eligibility
Requirements

Under proposed rule section § 1469.5,
a producer must meet minimum criteria
for enrollment in Tier I, II, or III to be
eligible for CSP. This included the
requirement that producers meet or
exceed the quality criteria set forth in
the NRCS technical guides for the
nationally significant resource concerns.
The proposed rule designated soil
quality and water quality as the two
nationally significant resource concerns.
Further, under proposed § 1469.4, for
each sign-up, the Chief of NRCS may
determine additional nationally
significant resource concerns that reflect
pressing conservation needs, and
emphasize those that deliver the greatest
net resource benefits from the program.

Commenters were concerned that the
proposed rule had set the entry point
too high. One commenter asserted
thatthe proposal would restrict access to
only those farmers who have already
addressed all their major conservation
needs, and deny access to many. Others
requested that NRCS retain high
environmental standards, but to allow
farmers and ranchers to achieve those
high standards while in the program.
Others congratulated NRCS on making
sure that the program did require actual
stewardship as a requisite for entry. The
conservation standards for soil and
water quality must be achieved prior to
becoming eligible for the CSP for Tier I
and II. For Tier III participants, the
proposed rule requires all applicable
resource concerns be addressed prior to
enrollment.

The law allows the Secretary to set
the minimum tier eligibility for CSP.

With the concept of “reward the best
and motivate the rest”, the minimums
were set to reward those historic
stewards who have been providing the
most fundamental conservation
treatment to protect the soil and manage
nutrients and pesticides through the
most basic stewardship practices that
result in environmental improvements
that benefit all Americans, clean water,
and healthy landscapes. This reward
serves as a motivator to those who have
not practiced basic conservation
management to complete these
minimum requirements for future CSP
eligibility. All activities above these
minimums are potentially eligible for
enhancement payments once the
producer enters the program.

Commenters suggested that NRCS
should adopt a systems approach that
includes an index that scores the
growers’ overall agronomic practice
concerning residue, soil disturbance,
pest, and nutrient management and
rotations. We made no changes to the
regulatory language based on these
comments. However, we have
significantly adjusted our process for
development of enhancement payments
to include these concepts. NRCS will
utilize performance based indices for
use in enhancement payment
calculations for use in the first sign-up,
and plans to develop additional
performance-based indexes for use
wherever practical.

Significant Resource Concerns

Commenters asserted that NRCS
should establish criteria but that soil
and water should not be singled out.
The commenters suggested that that the
following also be included as significant
resource CONCerns:

e Water quantity.

Air quality.

Energy.

Wwildlife.

Fish.

Plant and animal germ plasma
conservation.

o All of the resources concerns
identified within the statute, tailored to
their operations.

¢ Biodiversity.

We made no changes based on these
comments. Although all resources are
important for agricultural operations,
NRCS established minimum criteria for
eligibility based on soil quality and
water quality because they are essential
to all agricultural operations and
provide the best yardstick for measuring
commitment to conservation. These
nationally significant resource concerns
are eligibility requirements that must be
met as a condition for enrollment rather
than a theme for improvement. In this

interim final rule we are retaining the
provisions to allow NRCS to designate
additional nationally significant
resource concerns so that NRCS can
further limit eligibility in any sign-up by
adding these additional eligibility
requirements.

Other commenters suggested that the
rule clarify the specific CSP
requirements of soil quality and water
quality on cropland and grazing land.
Based on these comments, NRCS has
more specifically set the minimum level
of treatment for the Tiers. As described
in the May 4 notice, for assessing soil
quality on cropland, irrigated cropland,
vineyards and orchards, NRCS will use
the Soil Condition Index (SCI) to
provide an overall indication of the
trend and quality of the soil resource.
Soil quality minimum level of treatment
is defined as achieving a positive SCL
To assess the condition of the soil
resource, the SCI is an effective tool that
readily evaluates the producers farming
activities for soil quality and assigns an
index value for that operation. The SCI
can predict the consequences of
cropping systems and tillage practices
on the trend of soil organic matter.

Commenters asserted that soil quality
is mostly defined as soil organic matter,
and this should not be the conservation
target. We made no changes based on
these comments. Organic matter is a
primary indicator of soil quality and an
important factor in carbon sequestration
and global climate change. NRCS
reviewed other options, such as
assigning specific practices to be
achieved for program entry, requiring all
soil quality resource concerns in the
NRCS technical documentation to be
addressed, and adding soil erosion as an
additional factor. The SCI provides an
overall indication of the trend and
quality of the soil resource, provides
local flexibility, takes advantage of new
and emerging technology, is easy to use
by the public and NRCS work force, and
provides a science-based approach to
improving the soil resource and positive
benefits toward air quality, carbon
sequestration, reduction of green house
gases, and soil moisture conservation.

[For assessing water quality on
cropland, irrigated cropland, vineyards
and orchards, NRCS will set the water
quality minimum level of treatment as
managing specific sub-set of resource
concerns: Nutrients, pesticides, salinity,
and sediment. This sub-set of resource
concerns provides an overall indication
of the stewardship effort by the
producer for water quality. In effect, this
reduces excessively high eligibility
requirements, provides for a more
streamlined program, allows NRCS to
ramp-up the water quality portion of the
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CSP, provides local flexibility to adapt
assessment of the resource concerns,
and reduces potential criticism about
unfair or inappropriate resource
condition assessments that are difficult
to make.

Achievement of soil and water quality
criteria on rangelands and pasture is
based on the management of plant
communities through control of grazing
animals. Controlled rotational grazing
ensures the appropriate kind and
number of animals is balanced with the
adequate amount of available forage and
meets the need of the plants. Water
quality issues on rangelands for the
purposes of the CSP means resource
concerns and/or opportunities,
including concerns such as nutrients,
sediment, pesticides, and turbidity in
surface waters with limited impacts to
groundwater. Soil quality issues on
rangelands include erosion, organic
matter, and compaction. These issues
are adequately addressed through
grazing management and managing
livestock access to water courses
through a properly applied grazing
management plan. Adequate vegetation
cover provides soil and water quality
benefits, such as maintaining filtering
capacity, infiltration rates, organic
matter content, and is achieved by
controlling grazing animals to minimize
livestock concentration, and trailing and
trampling, and enhancing nutrient
distribution.

Commenters asserted that water
quality criteria and the soil quality
criteria were too high. Some
commenters asserted that the CSP rule
should list all water and soil quality and
resource criteria levels so there is no
question about what they are at sign-up.
Others argued that the CSP should be
changed so that all could be eligible,
and that standards should not be
required to be met for a period of time,
such as three years. In addition, some
commenters asserted that the definition
of water quality should specifically
address water temperature. In order to
address these comments NRCS made the
minimum requirements for soil quality
and water quality more specific. For
implementation of CSP, the soil quality
minimum requirement is now defined
as a SCI value of 0.0 or greater, and the
water quality minimum requirement is
defined as meeting the quality criteria
for nutrients, pesticides, salinity, and
sediment for surface waters and
nutrients, pesticides, and salinity for
groundwater according to the FOTG.

Commenters asserted that reductions
in all forms of soil erosion, including
tillage erosion, should be included as
critical components of any national
resource concern related to soil quality.

To address this issue, the interim final
rule uses the SCI to provide an overall
indication of the trend and quality of
the soil resource, including the impact
of tillage. NRCS uses the SCI in
conservation planning to estimate
whether applied conservation practices
and systems will result in maintained or
increased levels of soil organic matter.

Commenters asserted that the final
rule should require consultation with
state and fish wildlife agencies and
natural resource agencies. We made no
changes based on these comments.
Although the statute does not require
consultation with any other agency,
NRCS seeks advice for program delivery
from the State Technical Committee
which includes membership from State
and fish wildlife agencies and natural
resource agencies.

Commenters asserted that NRCS
should provide producers the flexibility
to determine which resource concerns
should be applicable for eligibility as
nationally significant resource concerns.
We made no changes based on these
comments. If we were to expand the list
of nationally significant resource
concerns, the eligibility requirements
would be much more stringent and
many deserving applicants would be
ineligible. However, Tier II participation
does allow the producer to select
another resource concern to be
addressed by the end of the contract. In
addition, producers will be able to
address a wide array of resources and
resource concerns under the
enhancement portion of the CSP.

Commenters argued that the selected
resource concerns were not appropriate
for their region of the country, or to add
additional concerns to the list such as
rangeland health and at-risk wildlife.
Resource concerns and quality criteria
for their sustained use rely on the
existing NRCS technical guides and
conservation planning guidance and
policies. Even though not all operations
have problems to solve in the area of
water quality and soil quality, most
have opportunities to improve the
condition of the resource through more
intensive management of typical soil
quality or water quality conservation
activities such as conservation tillage,
nutrient management, grazing
management, and wildlife habitat
management. Operations that have
already treated soil and water quality to
the minimum level of treatment could
increase the management intensity
applicable to those resource concerns
through enhancement activities. This
rule requires that every contract address
national priority resource concerns. At
the announcement of sign-up, the Chief
may designate additional resource

concerns of national significance.
Additionally, State and local concerns
would be addressed through the
enhancement activities undertaken by
CSP participants.

Commenters asserted that eligibility
should not be based on resource
concerns but instead on management
practices. We made no changes based on
these comments. The statute provides
the minimum requirement for Tier I and
Tier II as addressing at least one
resource concern and all resource
concerns for Tier III. NRCS has
exercised the Secretary’s authority to set
the minimum requirement by elevating
Tier I and Tier II requirements to having
addressed both soil quality and water
quality. Addressing these resource
concerns requires more than just
implementing a specified practice or
management activity.

NRCS received comments expressing
concerns that the proposed rule is silent
on how the Department will coordinate
participation in the CSP for organic
farmers who are certified under USDA’s
National Organic Program (NOP). NRCS
did a comparison between the technical
requirements for the NOP and CSP
minimum eligibility requirements. The
land management plan required by NOP
does not necessarily meet the minimum
standards for soil quality and water
quality. In fact, there is no requirement
in NOP to be in compliance with highly
erodible land provisions. NRCS is
generating a crosswalk between the
regulatory NOP practices and NRCS
FOTG practices to assure that certified
growers get full credit for their NOP
compliance. The eventual final rule
preamble will include a clear
mechanism for coordinating
participation in the NOP and the CSP.
USDA staff will deliver these
complementary programs in the most
farmer-friendly, least burdensome
fashion possible.

Commenters asserted that NRCS
should make CSP participation
conditional on attaining the presumably
stronger non-degradation standard as
required by some laws. We made no
changes based on these comments. The
term non-degradation standard as used
in the CSP statute means the level of
measures required to adequately protect,
and prevent degradation of natural
resources, as determined by the
Secretary in accordance with the quality
criteria described in handbooks of the
NRCS. The term non-degradation is not
used in this rule in order to avoid
confusion with the regulatory
compliance meanings used by EPA and
other regulatory agencies. The FOTG
relies upon quality criteria, the
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functional equivalent to the non-
degradation standard.

4. Funding and Payment Rates

Proposed § 1469.23, set up a CSP
payment system that included a base
component based on land use
categories, an existing practice
component based on a percentage of the
average 2001 county cost of maintaining
a land management and structural
practice, and an enhancement
component based on specific criteria.
Proposed § 1469.23 also included one-
time new practice payments. Numerous
commenters provided advice regarding
the types of lands and activities that
should be considered for the various
components and for new-practice
payments. The proposed rule contains
mechanisms to help ensure that
determinations are made based on the
best potential conservation stewardship
impact.

A. General Concerns

Commenters asserted that NRCS
should provide a list of approved
conservation practices and intensive
management activities which are
eligible for CSP payments. Others
argued against such a list based on the
need to be flexible. To best meet the
local needs, this information will be
available to the public at the time of
sign-up.

Commenters asserted that payments
should be variable over the life of the
contract so that rates are consistent with
the local trends. Other commenters
asserted that those producers obtaining
contracts in a particular year should
receive higher rates in future years if the
actual costs increase. We made no
changes based on these comments. We
want to use whatever new funding we
have to enroll more producers in CSP,
by statute, the rates are based and set
according to the 2001 crop year.

As NRCS was developing the CSP
stewardship payment provisions,
research of the history of the
establishment of similar rental
payments for the CRP indicated that
producers were concerned about the
potential effects of the CSP rental
payments levels on the land prices and
rental values. Therefore to avoid
possible distortions in those prices and
values, NRCS is providing that the total
CSP contract payment (combination of
the stewardship, existing and
enhancement payments) not exceed the
following percentage payment rate (the
amount prior to application of the
reduction factor) for the applicable Tier
level: 15 percent for Tier I, 25 percent
for Tier II and 40 percent for Tier IIL.
However the new practice payment will

be exempt from this limitation and will
be excluded from the computation of
the limitation. NRCS requests comments
on this limitation for consideration in
the administration of CSP sign-ups.

In addition, NRCS is reviewing a
process to allow the existing practice
payments to be calculated as a
percentage of the stewardship payment,
allowing for paperwork reduction
burden for producers and administrative
efficiency for the agency. NRCS requests
comments on this proposal which will
be tested during the FY 2004 sign-up.

B. Stewardship Payment Component

NRCS will apply a consistent
reduction factor to all regional rental
rates to scale down the share of
payments going to base payments (for
all tiers of participation). The more that
total program payments are made
toward aspects directly related to
additional environmental performance,
rather than on stewardship payments,
the more positive conservation results
are likely to be obtained. The results of
the CSP proposed rule economic
analysis indicated that, if all other
payment are held constant, the lower
the reduction factor used on regional
rental rates, the less the effect the
stewardship payment has on the overall
producer payment. This results in more
net environmental benefits accruing
from the program. This will lower
payments to producers, but does it in an
equitable manner and allows more
producers to participate within the
available funding. NRCS proposes that
the stewardship rate, once established,
will be fixed over the life of the
program.

The CSP Interim Final Rule Benefit
Cost Assessment indicates that,
depending upon the magnitude of the
CSP, stewardship payments can have a
significant effect on program
participation and has the potential of
greatly effecting regional equity. A key
consideration is whether the use of
regional or local rental rates maintains
“regional equity.” Stewardship
payments calculated from national
average rental rates are equitable in the
sense that the payment rate per acre is
uniform. However, this method of
calculating payments is less equitable
on a per-farm basis. Where land rental
rates are low, farms tend to be large
compared to those in areas of high
rental rates. On a per farm basis, then,
overall stewardship payments could be
quite large on large farms located in
areas where land rental rates are low
when compared to smaller farms located
in areas where land rental rates are
higher. Larger farms in areas with lower
rental rates would incur a

disproportionately large increase in
farm incomes and (if payments are
capitalized into land values) wealth.
Thus, the goal of regional equity is best
served by using local rental rates to
calculate stewardship payments. NRCS
invites comment on the appropriate
reduction factor, and whether it should
be fixed or vary by sign-up.

Many commenters including farm
organization rejected the formulation of
the base payment in the proposed rule
especially the use of a reduction factor.
One stated, “The proposed regulation
places a disproportionate amount of the
rental payment on enhancement
activities rather than base or
maintenance payments. One of the
stated purposes of the CSP was to
reward producers who were good
conservation stewards based on
practices already in place. While it is
desirable to encourage further
conservation enhancement, the
proposed regulation provides that only
5 to 15 percent of the respective tier
payments can be expended for base
payments. We believe that to the extent
allowable in the statute, a higher
percentage of the rental payment should
be made to producers who have
accomplished conservation
improvements. * * * this low
percentage of base payment rental will
discourage producers from participating
in the CSP. Because of our belief that
the base payments represent too small a
percentage of the total payment, we
would also oppose any across-the-board
scale down of such payments as a
means to allocate limited funds.” The
statute provides for limits on the base
payment as a percentage of the total
contract limit of 25 percent for Tier I
and 30 percent in Tiers I and III.

At a listening session, one commenter
was concerned that CSP had an impact
on the producer’s farm program base,
and explained that the use of the term
“base payment”’ could be confused with
the ““base” acres from farm programs. In
order to avoid any further confusion, the
“base payment”” was renamed
“stewardship payment” for clarification
purposes.

Commenters asserted that they
support a method where the local land
rental rates only account for a small
portion of the base payment to
producers, and thereby prevent any bias
towards States with big land values. The
statute requires that any alternative form
of base payment take into account the
issue of regional equity. The process
developed by NRCS takes land value
into account.

Commenters asserted that they
strongly oppose the proposal to use
State and local rental rates over a set
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national rate. NRCS has proposed an
alternate stewardship payment system
using statistical techniques in an
analysis of land value, CRP rental rate,
and NASS rental rate data sets along
with a reduction factorbased on data
developed at the county level and
reviewed by the State Conservationist.
In order to allow for maximizing the
level of enhancements for additional
environmental performance above the
minimum and to reduce the skew
between small and large operations, the
stewardship payment used a reduction
factor. After considering the comments
and the budget impacts, NRCS has
adjusted the reduction factor from the
proposed level of 0.1 for all stewardship
payments to 0.25 for Tier I 0.50 for Tier
II, and 0.75 for Tier III.

Many commenters asserted that
various types of land should have a
higher payment than assigned. For
example, commenters argued that corn
and bean rotation farmers should not get
more than “‘a conservation minded hay
and pasture farmer.” Some commenters
asserted that pasture land should be
classified as cropland. While other
commenters asserted that base payments
should be based on NRCS land
capability classes and not on current
land use. Based on these comments,
NRCS has created a definition and
landuse for pastured cropland.

NRCS recognizes that decisions about
the proper use and management of the
resources that support agricultural
operations are made on a daily basis. In
some instances, a management decision
may be made that causes a major shift
in land use, such as changes from a less
intensive use or from a more intensive
land use. For example, a dairy operation
that is using cropland to grow forages
may convert to a rotational grazing
system. This reduction in land use
intensity has many associated
environmental benefits. NRCS requested
comments on how the base payment
could be calculated in this situation.
Under the proposed rule, the land use
conversion would change the basis from
a cropland (higher) payment per acre
rate to a pasture (lower) payment per
acre.

Concerns were expressed on
“determining base payments for pasture
and grazing land, the proposed rule
would determine the cash rent value of
the land based on how the land is being
used currently rather than by land
capability. Since rental rates for pasture
are far lower than for cropland, base
payments would be far lower for
grazers, even if their land is fully
capable of producing crops and, in a
different owner or operator’s hands,
might well be cropped. Land that has

been placed in permanent cover, a
practice with enormous environmental
benefits, is unwisely penalized by the
proposal.”

By statute, the base payment rates
must be based on land use. An idea
forwarded in the comments was to
create another category of land termed
‘“‘pastured-cropland,” meaning that the
land has the capability to support
cropland but a management decision
was made to put the land into pasture.
The comments recommend that the
pastured-cropland base payment be
made according to the cropland base
payment rate. We made no changes
based on these comments. Land uses
were used to set the stewardship
payment rates rather than land
capability classes.

Commenters asserted that incidental
forest land should be defined in various
ways so as to provide a basis for
obtaining a base rate value. Based on
these and other comments, NRCS has
set a definition for incidental forest
land, and the stewardship payment will
be the same as the adjacent benefiting
land.

Commenters asserted that CSP funds
should only be used for base payments
and not for new practices. We made no
changes based on these comments. The
statute authorizes payments for both
new and existing practices.

Commenters asserted that NRCS
should develop criteria for construction
of enrollment categories. NRCS
provided in the proposal that they
would publish additional information
about the construction of the enrollment
categories and those were published in
the Federal Register on May 4, 2004 (69
FR 24560).

C. Existing and New Practice Payment
Components

Some commenters were concerned
about the “very limited number” of
conservation practices available for the
existing and new practice payments
citing that the law specifically
authorizes the use of new, innovative
practices through on-farm
demonstration and pilot testing. They
suggested the proposed restriction is not
consistent with NRCS’ policy of “site-
specific” conservation and will stifle
farmer innovation.

Some commenters were concerned
that payments for new practices should
be as close to the statutory limit of “‘up
to 75 percent” as possible. Other
commenters asserted that 5 percent cost
share is not sufficient help to struggling
farmers and that 75 percent is more
realistic. The reference to 5 percent cost
share was mentioned as an alternative
in the economic analysis in the

proposed rule and we did not adopt the
5 percent rate that was evaluated in the
analysis. NRCS intends to set the
appropriate cost-share rate for new
practice payments at a rate similar t